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MVEMORANDUM OPI NI ON

HALPERN, Judge: This case is before us to redeterm ne
deficiencies in, and additions to, tax determ ned by respondent.

Respondent has noved for sunmmary judgnment and to i npose a penalty
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under section 6673 (the nmotion).! Petitioner objects (the
response). W shall grant the notion in both respects. W shal
al so strike this case fromthe trial session of the Court set to
begi n Decenber 2, 2008, in Phoenix, Arizona, and enter a decision
for respondent.

This Court may grant sunmary judgnent “if the pl eadi ngs,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of law.” Rule
121(b). In pertinent part, Rule 121(d) provides: “Wen a notion
for summary judgnent is made and supported * * * —an adverse
party may not rest upon the nere allegations or denials of such
party’ s pleading, but such party’ s response * * * nust set forth
specific facts show ng that there is a genuine issue for trial.”

I n support of his request for sunmary judgnent, respondent
sets forth the followng facts with respect to his
determ nations, which facts petitioner does not contest and which
we shall take as true for purposes of disposing of the notion.
By notice of deficiency dated August 1, 2007, respondent

determ ned deficiencies in, and additions to, tax as foll ows:

1 Unless otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.



- 3 -

Additions to Tax
Year Deficiency Sec. 6651(a)(1l) Sec. 6651(a)(2) Sec. 6654

2002 $37, 869 $8, 520. 53 $9, 467. 25 $1, 265. 50
To be

2003 40, 298 9, 067. 05 det er m ned 1, 054. 63
To be

2004 8, 925 2,008. 13 det er m ned 259. 07

By the anmended petition, petitioner assigns error to
respondent’s determinations, claimng only that he is exenpt from
Federal incone tax.

In further support of his request for summary judgnent,
respondent relies on a declaration of Jeanne M Bechtold (the
decl aration), a tax conpliance officer enployed by the Internal
Revenue Service (IRS) in its Phoenix, Arizona, office. M.
Bechtold attests to the authenticity of 14 exhibits (Exs. 1
t hrough 14) attached to the declaration. Exhibits 6 through 8
consist of the Informati on Returns Processing File On-Line
Transcripts (IRPs) for petitioner for taxable years 2002 through
2004. The 2002 I RP shows that petitioner had self-enpl oynent
conpensation from Water Resources International, Inc., of
$114,378. The 2003 and 2004 | RPs show that petitioner had self-
enpl oynent conpensation from Ari zona Envi ronnental Progress
Inc., of $126,913 and $37, 329, respectively. Exhibits 2 through
5 consist of Fornms 4340, Certificate of Assessnents, Paynents,

and Ot her Specified Matters. The Fornms 4340 show that petitioner
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failed to file Federal inconme tax returns for 2001, 2002, 2003,
and 2004.

Petitioner does not challenge the declaration except with
respect to the accuracy of the amounts of self-enpl oynent incone
derived fromthe IRPs. Petitioner states: “The figures used in
* * * Tthe section of the notion entitled ‘Applicability of
I ncone Tax’] are inaccurate.” Petitioner neither denies that he
recei ved sel f-enpl oynment income nor states to what extent the
figures are inaccurate. Petitioner has not carried his burden
under Rule 121(d) of showing that there is a material issue of
fact in dispute with respect to the claimin the declaration that
he recei ved sel f-enploynent inconme in the anobunts set forth

therein. See generally Thorpe v. Comm ssioner, T.C Meno. 1997-

342 (granting partial summary judgnent where taxpayer failed to
come forward wth any evidence of specific anmounts excl udabl e
fromgross income as danages received on account of persona
injuries or sickness). W accept the facts set forth in the
declaration as true for purposes of disposing of respondent’s
request for summary judgnent. Respondent has established that
petitioner failed to report inconme in the amunts stated in the
declaration for the years in issue and failed to file returns for
t hose years.

Petitioner’s only defense to respondent’s determ nations is

his claimthat he is exenpt from Federal incone tax. Petitioner
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cites nothing persuasive in support of that claim In one of the
docunents received by the RS and attached to the decl aration
petitioner asserts that he is a “Uah Sol e Corporation” “exenpt
from Federal |ncone Tax under Section 501(d) of the Internal
Revenue code”. Section 501(d) applies to “Religious or apostolic
associ ations or corporations”. Petitioner has shown nothing to
support the claimthat he is an organization of any kind. Nor is
there any nerit to petitioner’s inplied claimin the response
t hat conpensation for labor is not subject to tax. Section 61
provides in part: “(a) General Definition--. Except as
otherwi se provided in this subtitle, gross incone neans al
i ncone from what ever source derived, including (but not limted
to) the followng itens: (1) Conpensation for services,
i ncludi ng fees, conm ssions, fringe benefits, and simlar itens”.

In United States v. Ronero, 640 F.2d 1014, 1016 (9th G r. 1981),

the Court of Appeals said: *“Conpensation for |abor or services,
paid in the formof wages or salary, has been universally, [sic]
held by the courts of this republic to be incone, subject to the
income tax laws currently applicable.” Petitioner clains that he
has “many nore court cases regarding ny position show ng just the
opposite is true”, yet petitioner cites neither cases nor other
persuasi ve authority in support of that claim Thus, petitioner

has made no | egal argunment that precludes summary judgnment in
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respondent’s favor with respect to the deficiencies in tax
determ ned by respondent.

The Comm ssioner bears the burden of production with respect
to penalties and additions to tax. Sec. 7491(c).
Not wi t hst andi ng that petitioner did not specifically assign error
to respondent’s determi nations of additions to tax under sections
6651 and 6654, respondent has carried that burden. Section
6651(a) (1) inposes an addition to tax when a taxpayer fails to
file atinmely return. The anount of the addition is equal to 5
percent of the anobunt required to be shown as tax on the
del i nquent return for each nonth or fraction thereof during which
the return remains delinquent, up to a maxi num addition of 25
percent for returns nore than 4 nonths delinquent. Respondent
of fered uncontroverted evidence that petitioner failed to file
Federal inconme tax returns for the 3 years in issue (i.e., 2002,
2003, and 2004). Because the returns for these years are al
nore than 4 nonths |late, section 6651(a)(1l) inposes on petitioner
t he maxi num 25-percent addition to tax for each year.

Section 6651(a)(2) inposes an addition to tax when a
t axpayer fails to pay the anmount of tax shown on a return by the
prescri bed date. The anmobunt of the addition is equal to 0.5
percent of the tax for each nonth or fraction thereof during
whi ch the tax remains unpaid, up to a maxi num addition of 25

percent. Under section 6020(b), when any taxpayer fails to nmake
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any return required by law, the IRS (acting for the Secretary of
the Treasury) nust make a return fromsuch information as it can
obtain. Under section 6651(g)(2), any return so nade is treated
as the taxpayer’s return for purposes of section 6651(a)(2).
Respondent offered uncontroverted evidence that petitioner
failed to pay any Federal incone tax for the 3 years in issue.
Because the IRS made a return for each year pursuant to section
6020(b), section 6651(a)(2) inposes on petitioner an addition to
tax for each year.

Section 6654 inposes an addition to tax when a taxpayer
fails to pay a required installnment of estimated incone tax.
Each required installnment is equal to 25 percent of the required
annual paynent. Sec. 6654(d)(1)(A). The required annual paynent
is the |l esser of (1) 90 percent of the tax shown on the return
for the taxable year (or, if the taxpayer filed no return, 90
percent of the tax for that year), or (2) 100 percent of the tax
shown on the return, if any, for the preceding taxable year.
Sec. 6654(d)(1)(B). Respondent offered uncontroverted evi dence
that petitioner failed to file a return for every year in issue
and for every year preceding a year in issue. Thus, petitioner’s
requi red annual paynent for each year in issue was 90 percent of
the tax for that year. Because petitioner failed to pay any
Federal inconme tax for the 3 years in issue, section 6654 inposes

on petitioner an addition to tax for each year.
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Under section 6673(a)(1)(A and (B), this Court nay require
a taxpayer to pay a penalty not in excess of $25,000 if (1) the
t axpayer has instituted or nmaintained a proceeding primarily for
delay or (2) the taxpayer’s position is “frivolous or
groundl ess”. W can see no reason for this case other than
del ay. Mbreover, petitioner’s whole case is groundless, and his
argunents are frivolous. A taxpayer’'s position is frivolous if
it is contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law E. g., NNs Famly Trust

v. Comm ssioner, 115 T.C. 523, 544 (2000). Petitioner has

of fered no pl ausi bl e argunent that he is exenpt from Federal
i ncone tax; indeed, his argunents enploy famliar tax-protester
rhetoric that has been universally rejected by this and ot her

courts. See, e.g., Crain v. Conm ssioner, 737 F.2d 1417 (5th

Cir. 1984); WIllians v. Conmm ssioner, 114 T.C. 136 (2000).

Petitioner has failed to report substantial anmounts of inconme for
3 years and deserves a substantial penalty for initiating this
proceeding. W shall, therefore, require petitioner to pay a

penal ty under section 6673(a)(1) of $5,000.

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.




